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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 18th day of January, 1994

AERCHEAT, | NC.
Appl i cant,

V.
Docket 135- EAJA- SE- 10562
DAVI D R HI NSON,

Admi ni strator,

Federal Avi ation Adm nistration,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Applicant has appealed fromthe initial decision of
Adm ni strative Law Judge Jimmy N. Cof f man denying an application
for attorneys fees and expenses filed under the Equal Access to
Justice Act (EAJA, 5 U.S.C. 504).' W deny the appeal .

In 1985, applicant was awarded a certificate to operate a

repair station. The certificate was limted to "Specialized

The initial decision is attached.
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Service - Repair heaters by netal fabrication and wel di ng
standards set forth in ML-STD 1595 and AC 43.13-1A." Exhibit
A-1.2 Applicant was in the business, primarily, of rebuilding
Jani trol conbustion tube assenblies for aircraft heaters.

In m d-1986, applicant was advised by the FAA that the
certificate had been inprovidently issued. The certificate did
not indicate what heaters were authorized to be repaired, and it
provi ded no standard for the repairs (i.e., specifications with
whi ch applicant's work could be neasured and conpared to ensure
it met the tube's original specifications or other standards.
The FAA was al so concerned because applicant's process included
wel di ng, when the Janitrol manual (Exhibit A-4), approved by the
FAA, prohibited weld repairs. Mreover, the FAA believed that
applicant's process was not repair, but remanufacture or

fabrication for which different authority was required.?

The M L-STD reference was apparently to a mlitary
standard; "AC' may refer to an FAA advisory circular. Neither
issue is resolved on the record, nor need it be for disposition
of this appeal.

8According to an FAA witness, applicant received his
certificate froman office that was too lenient. This wtness
also testified that it was his belief that the inspector who
issued the certificate did so on the date he retired and had said
that he would not do so until he retired. Tr. at 25, 35.

Al though the FAA required that data be devel oped as a necessary
part of reviewing and granting a repair station authorization and
that these data be maintained in a file at the FAA office, there
was no such data for applicant's certificate and, when asked to
produce its copy, Aeroheat did not. Tr. at 70-71.

Applicant's president and co-owner testified that he was
unawar e when the inspector had retired in relation to the date
the certificate was issued, but that he had provided the FAA with
all the docunents the inspector requested. He further testified
that the inspector was know edgeabl e regardi ng applicant's
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Viewed in its worst |ight, applicant was produci ng a bogus
part that retained the original Janitrol part nunmber, and
reinstalling it on certificated aircraft. But, because the FAA
al so believed that applicant's work appeared of good quality and
the process a good one, it did not take enforcenent action for
sone tine.* Instead, throughout the rest of 1986 and nmuch of
1987, the FAA encouraged applicant to devel op the data necessary
to receive approval for its process.

Applicant did not do so, and on Qctober 5, 1987, the FAA
i ssued Aeroheat anmended operations specifications. In the
absence of operations specifications data detailing applicant's
process, the amendnent only all owed applicant to perform service
on the tubes in accordance with Janitrol's manual. The FAA
believed that, with the absence of data on applicant's process,
it needed to Iimt applicant to work that had established
specifications (i.e., in Janitrol's manual). This prohibited
applicant fromperform ng the nore extensive rebuilding work it
(..continued)
process and its focus on welding, and that he had not been
concerned that the Janitrol manual prohibited wel ding repairs.
Tr. at 164-170.

“[ Al t hough the scope and details of Aeroheats' fabrication
met hods may not be conpletely in accordance with FAR [ Feder al
Avi ation Regul ation] 21, which is established for the
manuf acturers, they appear to be consistent with authorizations
approved for other heater rebuilders under the provisions of FAR
43 and 145." Exhibit R-1 FAA internal neno.

Janitrol would not rel ease heater specifications that could
be included in applicant's certificate. Thus, applicant needed
to show, by separate test data, that its reconstructed conbustion

tube assenbly was equivalent in all respects to the original
part.



had performed in the past.”

Applicant declined to conply with the anended rating, and
even declined to post it as required by 14 C F. R 145.109.
Exhibit J-1 stipulations. Applicant refused to acknow edge any
anended specifications. Tr. at 96 and Exhibit J-1. Aeroheat
continued to use its process of remanufacturing the conbustion
tubes. Applicant did not appeal the Adm nistrator's order
anending its certificate, as was its right. Applicant's refusals
to anend its work practices led the Admnistrator finally to
i ssue, on Septenber 29, 1989, an order revoking applicant's
repair station certificate (and any airman certificates) for
nunmerous regul atory violations, nost of which involved its work
on the conbustion tube assenblies.®

Appl i cant appeal ed the revocation order and, although a
heari ng was held, the case was settled to the parties' apparent
satisfaction and dism ssed without a decision on the nerits.
Appl i cant was granted Parts Manufacturing Approval (PMA) and was
i ssued a new anended repair station certificate that allowed it
to continue the conbustion tube assenbly work it had been doing

all along.’

®The FAA believed that applicant was qualified to perform
the work authorized by the anended specifications. This included
the overhaul of heaters. Tr. at 65. Applicant's wtness
testified to the contrary. It did not have the necessary
equi pnent for overhaul s.

®Appl i cant was charged with violating 14 C. F. R 145. 19,
145. 53, 145.51, 145.57(a), and 43.13(a).

'"The | aw judge hearing this aspect of the case did make
various findings of fact. She found that the inspector who
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The instant EAJA application followed. Although the |aw
judge found that applicant was a prevailing party (an issue we do
not review, it was not raised on appeal), he denied the
application. After thoroughly reviewng the facts of the case,
he found that the Adm nistrator had been substantially justified
in prosecuting the action.® W agree, and find the | aw judge's
opi nion so thorough as to require little addition here.

The issues, contrary to applicant's argunents, are not
whet her Aeroheat's product was a good one, whether applicant's
process could or should have been certified, or whether the FAA
erred in issuing anmended specifications for which applicant did
not qualify. The original certificate should not have been
framed so broadly and the FAA was obliged to correct its error.

Applicant's consistent position, raised again on appeal
here -- that it could continue to operate under the original
certificate, ignoring the anendnment, and was not obliged even to
post the anmended specifications because they were inproperly
i ssued and unnecessary -- is not defensible under any |egal
(..continued)
issued the original certificate was "too easy" on Aeroheat, but
that applicant did not know that there should have been nore
substantiati on and docunentation. Tr. at 193. She further
found, in light of applicant's continued work with the FAA to
obtain a PMA, that the case would be continued for 60 days but
that, should matters not be resolved in that tinme, she would
enter an order suspending the repair certificate until Aeroheat
conplied with the FAA's requirenments. Tr. at 202.

8See, e.qg., Application of US Jet, NTSB Order EA-3817 (1993)
("To find that the Adm nistrator was substantially justified, we
must find his position reasonable in fact and law, i.e., the
| egal theory propounded is reasonable, the facts alleged have a

reasonabl e basis in truth, and the facts alleged wll reasonably
support the |legal theory").
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theory even if we assune that the anended specifications were
i nproper ones. VWile it is also clear that applicant may have
detrinmentally relied on that original certificate, once Aeroheat
was advised that it was inproperly issued and i nappropriately
vague, and after it was anmended, applicant's obligation was to
mount a tinely challenge to the anmendnment through the established
process, or conply, not to ignore the anmendnent and the FAA and
wait for the Adm nistrator to prosecute.

The Adm nistrator's prosecuti on was reasonable in fact and
law. The FAA was legitimately concerned that applicant's process
be vetted through the customary docunentation requirenments. The
regul ati ons reasonably require that work be done either in
accordance wth approved manual s or other nethods approved by the
Adm nistrator. 14 CF. R 43.13(a). Applicant had satisfied
neither requirenment. In the absence of hard data to show t hat
Aeroheat's work on the conbustion tubes left themat |east in the
sanme condition as when originally manufactured, the Adm nistrator
had |l egitimte concerns for aircraft safety. As the FAA
W t nesses testified, |ooking at the work was not good enough;
nore detailed part and process specifications and testing were
necessary.® Accordingly, and especially in view of the FAA's
l engthy attenpts to work with applicant and resolve the probl ens
informal |y, revocation was not an inappropriate renedy. |ndeed,

applicant's attitude can be interpreted as an unwillingness to

°The Administrator's witness testified, unrebutted by
applicant, that, after Aeroheat work on a tube, only 15% of the
original parts remained.
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observe |l egal requirenents. Accord Adm nistrator v. Wngo, 4

NTSB 1304 (1984) (revocation is justified by a continuing pattern
of conduct showi ng disregard for regulations or |ack of
conpl i ance di sposition).?*

ACCORDI NGLY, I T IS ORDERED THAT:

1. Applicant's appeal is denied; and

2. The initial decision is affirned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

®I'n light of our resolution here, we need not address
whet her applicant is entitled to fees in excess of $75 per hour,
as our rules now allow. W note, however, that applicant did not
respond to our reopening order on this matter, NTSB Order EA-
3884, served May 17, 1993.



